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— ML R O R BRI & [R) 06 &R 1 44)
W22 5%) AR TR FE (R MO SR 124 5% H AL
HIRVEDT A & AR IR 10 4E AN T TS 2K o ANATHE
BESORAE SRR TE B AT IZ MR . ALE R
SO S AV BEAE RSO T 73 ) B 56 R
AN Z PRV T 5 28 AN W] PR AR SON FH IR, ' f31)
U, 7€ Paul Revere Life Insurance Co. v. Haas —Z2°H1,
PR BEG 1 AR 0 JBE (0 2R A M g g , OF T
PORPIAE J5 ZOR PR A~ w2 . AR R
B AE T A TTPR R CEIR X2
PR, S5 — 7 T 25 T R B AR (st
manifest clause) : 7 F5 2 ) 7K DR AT GBI L2 FE
ARG E R, JEE A R B AR S AN AT
PUBE SR €, R I E I TCARL . B Rk B 32
F5 7 5 0 5K P M R m i BEAE S T TR
PUBF SRR ISR D P - AT BUR B 5 I K
Y BRSS9 U VAT O, E T S T
TR A R Fk, ©

EAEAS — 4R AR TR OR bl
“HRVE—HUH —AH BRI B MU (G0 [ B S )
55 149 25 A5 157 SR I A R oL o AN, 7R [ £
Wik b, AR R A R o i e 9 i i S 4 R 55,
WS NS ASCHE R AR B [0k i 20 o g (R B
[7]) , SR S A PR 4 Y STAT: , T HL A 75 1R 3 P
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TEAE R BT RIVE T S2 iy & ], 323
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M- FEAIEFHVE DT, VRS T S BN R AT T,
PIPRIIE 55 A R B AR5 . TR R LA
L ERE AR TR LM AR — AT A
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Entschlussfreiheit@') SRR T8 823 4458 1 A A
R R AL HAASUR] , 230V A AT i 58 823 4545
2K ZE R PR NIRRT, B 5 826 AR IR
TR R FRFGE . B b2 an ARk ST E H il
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WAHEBREAT R 45 . “H A B E VR RAE S
A2 , 2 IVE N T AR5 ) R 1R A AU 1k
R, BITE R T A TS A R B LR 38R I% 1k
& lﬂ@iﬁﬂ:ﬁﬂ‘ﬂ(Anspruch auf Zustimmung zur Aufhe-
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MNIRVESR N, K3 NAESEH G TR B TR Rz AT [ s
ERmE L, PFREWA A IR
PITA AT B BLREEBCR VT , BRI & R B S Bk
T 2K, {ELE Y[RV RE ARCATE X R B0 TS AT
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A R Fp AR S AT ] BRI AT A i O I, B
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Ho— JRVEAT o %0 5 7] 5% 2 32 00 A 32 VRN
AOA IR DR T SRV e L3 SR I 155 1 2 7
WA o FEiX — R b VR AR R 2R A . B iR
(AR X 7 ASBETR R B AT A £ W £ (4 B R AE T, AR
T3 A TE 24 B R T DU BRI N T LS
[l B, fE RN ST E 1 T ICHIAR LA 1 To0
AR R IE A5 AN RE A BB T 1Tl
SMHE 1 T ICHI b, B R AT A i AEAR B
(R BERIEA AR HE BA i BULE , 7RI VER 12
o AR 2 B0 DU VR TSR O AT,
QI S BLYA TG B PR, BB — AR TT 7 Y 10
FI i S IR 4 30 R AN 2 ] LA BT
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RSB 456 90 ) 2 1« IR T LG AT A T T (AR A BB
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2 LY BHHLAYRE , WP RS 5 I oA R 2% 2k
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EERAT NG AL, AT AL BA PR
SHEA BB 25 2045 [ R E MRS, SOz VR A
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LR B S i A oA . Bln, 7wy Jogl 5%
11 Brown v. Richards 8™, SES20UJ5 24 5 3K 5 47
PN 3, B:401 45 T3 26T, BEEE M AN R 7T 345 52
T 2B ey o KI5 S S — N s RS Tr
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VEMIZ AT BN 7300, S T T AT FN 4k 2 1ot
RIAEA TG AT RE, TERXFME LT , I5A AR HE
ST MBS E A TR AR

TE—SEE K AT R NIRVER , 52 NE TR A%
TS . ANTTiA Brown v. Richards &P, g A VF
e I ) SE N ZE BB AR T BT AR A (. 50 7
JG, B A B ZAE I T 55 5 JoAESTHE IS A E -
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132 N2 [ G2 BUAS: PRV T A A0 1 57
&7 B IE M 7R T BRI A48 88 R 8 AR
YAt P B A 2K o TR I o 2 AR o B
rF PRI T 2 o) B AT S Thfg . B A
P B b B A A ] DU — 25 L5 = AR R
VENBYAES , DB S ap s B VE T . S8 A
7 52 A% KB K 2 N (whistleblower) il B 4 & — 1] .
1863 41, [ £ A il i b i 4 Hp 25 T 4538 8 J VR T
il 72 CHE AR H 12922 ) (The False Claims Act), #1125 4 37
Tk —hEE . R, AT AP B AR
IR IR VEAT M B S SR VRIA , I AE VRS 702
FRVE A ST BUR I 43 W 2 4 w31 4, i BV oy
W AR TR Z VR (qui tam)o ©i%7% H 1863
AR E DI 2 D it Z R AETT Kz AT DA Hh 4 22
(1848 il s B AR AT T 2K IR . 7E 1986 AR BT
b, P BB SEA T URVA AR AS R A AT B VR VA 1Y)
K2 A& H AT LAY 2 15% —25% F1125% -30% K I
£44:(31 US.C.§ 3730(d)(1)). BLJF , 7 3% [ 1988 4F-i
it B HE AL B 5 IE SR IVE T ) (Insider Trading and
Securities Fraud Enforcement Act of 1988) 77, i} &
TR B K2 ASEEK7(15 US.C §§ 78u~6), MR
B, Kz AT DASRAR I £ 4 s 3 4 B8 19 10% 1 R
o 21 200, S T R KRR K A 1 4 Rl VR
110 FTEON AR LR , 56 B UE— 25 nsie 1746
28 N BE o 7E 2002 4EA0 4 19 B2 PR 7 (Sarbanes—
Oxley Act)F12010 4EMA7 (1) 2248 - 3 22 525" (Dodd-
Frank Act) ", ¥ “ K26 7446 T 57 O 42 1 9 £
o “RIHHT R AR, Kz A B O 2 giiIRBUN iz
N FZET ARl AR BT BLISCSE 24k, 2
2 R IRVE I B R R 1) B LA R 4y ©

it

BRVE R B — T 2R A TR, R 22 58 )™ A0 B
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), T B AN B 1 A INE . EX LA ,
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TEAT NIRRT E AR E R IR 0L .
TER AP EF R A A SRS A TR 29 587 1k BEk
N B R A R BT S 55, B SR Sk
FORLAE , (AN IR ) 22 o 2 W) 20 A 7 i
WL, B BYTE , (ETSnT S 2007R v [ 4 52
PREG AR DRIATR, IO TR DR , 75 5 ) Y Al 4
FIETE” o AEACHI T A AT R wl RN A
OB A 5% 7 B 2 51 25 KM T N IR BURE
S Rt ELESE Sl LN UAREZ T NN E YN0
BRI A, (BT [ A SR VE RO E o P ik s
T, BEAT R RIATR P AT A B A
JE B SR ARLAT 24 T ER S 15 5 55 0] B i L ) 4]
BN 2 BB SR A8 52 VR N I BE A0 e Al
B TR, AN BEARATA Il At Rt

R

OB [ ;S TUH S AT, FE 5 L Rl
HAE 3, 20074, 55 2-5 1T,

QL A UL 23 R AAT A0 4% AR 255
S AH UL AT 8 AT R AT Al D S ST AR X Rl R 0 1 A [
(protected value) M X174 N H B AL RURZ I . ATT 0 AN 2x
R AT OX 38 A A T 11 45 3 1 WL 25 9374 - Rajna Gibson et al.,
Preferences for Truthfulness: Heterogeneity among and within
Individuals, 103 The American Economic Review 532-548(2013).

G /RAE F it 03 MY LUig e U6 B 3 35 A s i - <Oy ol
WH AR E TR AL LR T BEES T O TR REH R
N AR SE L R A AR BT 5SROI AT 0055 14k 4s DT
PR NI AL Sl C 3y I TE A WA AL S
BT T Z AR S — X IR TR R T AR S
BRI B LR A D BRI N E (L), LUK
A (IRHRSA A R ) AT PR S8, P A S5 24 Hh AR 1988 4F
Ji, 565 577 BT

@"---a lying mouth deals death to the soul". Matthew 10:28:
"Do not be afraid of those who kill the body but cannot kill the
soul; fear him rather who can destroy both body and soul in hell."
Wisdom 1:11, Old Testament.

OFE Bk I, E R R G —R) " #E , DR =
T B T AR BRIR A VERG PR - ()77 AW L8R
FRE S QAT R AT RIR A HERPEBLZ (5.0 Q)T A
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HFREZ I ZEFIIE D IRVERA Y 2 — 3 X
FEIZ TLHME S, PR 35 EUNTRNES TR 1 (false suggestions) , {5
B NIRRT IR LR 19 2R B, Wifei (nick) |
P2V (cunning) . 41 3% (dissembling) K HA AR 28 - B 95 77 =0 o
BRI, 7T LUR /R DUER S U S st m]
DI AR EE 284 . McClellan v. Cantrell, 217 F.3d 890, 42 U.
C.C. Rep. Serv.2d 284(7th Cir.2000); Rohm and Haas Co. v. Con-
tinental Cas. Co., 566 Pa.464, 781 A.2d 1172(2001); 26 Williston
on Contracts § 69:1-2(4th ed.).

© M 7 U5 R R s 2 S S A TR 24— R g
5, (2015 B— (R W1 T4 3599 45 BRI 187 . “ b )& K S T
TS BB EE 57 BN F ) 2016 4F45 23 . RI%E
PRI B R 4 Dy S S S A TR 21 3 48 (2012) Wb A 258
3605 EF S MR on S5 5 2 LA R 2y EFEE(2015) 5
BRI 19215, (2015) B AT 7099 5 5 Tk A 2 42
WA Py & S T 21 4y — A R = 4 e 15 (2014) W] R A7) 756
284105,

(D 1In re Bryant, 241 B.R. 756(Bankr. M.D. Fla. 1999); 26
Williston on Contracts § 69:19(4th ed.).

Obde v. Schlemeyer, 56 Wash.2d 449, 353 P.2d 672
(1960).

@ RGZ 9, 237; VersR 1988, 479; Mankowski, Arglistige
Tauschung durch vorsiizlich falsche oder unvollstindige Ant-
worten auf konkrete Fragen, JZ 2004, 121, 124. BRI & , 76 4%
I 1 3 Fof L 5 RSB A5 S5 U (uberrimae fided) A JE i 1 58 5 22 41k
o, Y NGB R o5 L s 2 Ze ks o TiAEAS TR A
Bor Y e, kR Ry I X 6 S A5 SR L AN B R
26 Williston on Contracts § 69:20(4th ed.).

(0Jones v. Fenton Ford Inc., 427 F. Supp.1328, 1334.

M@"A duty to speak arises from a fiduciary or confidential re-
lationship or where a person is, by force of circumstances’, under
a duty to speak.” Boyd v. Boyd, 67 S.W.3d 398(Tex. App. Fort
Worth 2002);"...it is not one party’s possession of superior infor-
mation alone that generates the duty, but the possession of such
information coupled with either a relationship involving a degree
of trust and confidence, or the fact that the information in ques-
tion was not reasonably available to the other party." 26 Williston
on Contracts § 69:17(4th ed.).

(2 Kronman, Mistake, Disclosure, Information, and the Law

of Contracts, 7 J. Legal Stud.1, 9 ff.(1978); 44k , 7E-& Rk L, 15
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AT BT BRI, 23 5 ) AT AT S 5 4 BBV 1
Wi o BT, 7 56 A T A (B k)74 161 45 956 2 4]
AR B KR B SCH R A4, 22 0TI 38 A 25l AN i
12 A (trespass) AT K2 A H 3 BB BINME S 3T,
RN WS S R B A AR B AT A B T
NIRRT 2, A B IRE A RS B 75 LA AT
BEBETR B R ISR, (AN SRR B0y A B ik
NI BEAS B LAY “ 557 . Eisenberg, Disclosure in Contract
Law, 91 Cal. L. Rev.1645, 1661-1681(2003).

OB, AELL R 65 CA R Az T AR R ST, A 72 WA
BANHITE C IR RIS LT o C RS T B, A 5Bk
ATRFERHR B A B 55 1) B3R C YU HAT A2
W VE, Restatement(First) of Contracts § 472(1932), Comment d,
Ilustration 4.

@757 F.2d 163, 168(7th Cir.1985); Eisenberg, Disclosure
in Contract Law, 91 Cal. L. Rev.1645, 1682(2003).

(@5Palandt—FEllenberger, § 123 Rn.5c.

(16 Restatement(Second) of Contracts § 161(1981), Comment
¢, lllustration 1; James et al., Misrepresentation, Part I, 37 Md.
L. Rev.488, 525-26 Fn.13(1978); Restatement(Second) of Torts §
551, Comment h, Ilustration 2.

[@Restatement(First) of Contracts § 472(1932), Comments d,
lustration 1.

@BScott System, Inc. v. Scott, 996 P.2d 775(Colo.App.2000).
T IRVE AL BLEL 1, 2 W, 26 Williston on Contracts § 69:
3(4th ed.).

(9Mot., S.208=Mugdan, Bd. I, S.467.

@0 Endemann, Lehrbuch des Biirgerlichen Rechts, Bd. I, 6.
Aufl., 1899, S.312; Rosler, Arglist im Schuldvertragsrecht: Zum
Schnittfeld von vorsitzlicher und fahrldssiger Fehlinformation,
AcP 207, 564, 572.

QOGN , 7 2 T S (T L ), A AT T b
WRTE I B ER 55 0k Y A5 2 LR TR i I W A, FRA T —
AL oo " AR VA B R A, < BRI TR Y
SIRET R AR — DI BRI AN " HIR, /A T2 AR
KA, O B AR 0 T e T LSRG LT
UBC AR /KR B, AN 7 Bk — WAL | 7B 2 AT BB A A 4
BRACWE?” 7/ INA RIS R —Fh LRI TE. Ayres et al., In-
sincere Promises, Yale University Press, 2003, p.3.

@MiiKoBGB/Armbriister, § 123 Rn.15.



@) German National Bank v. Princeton State Bank; Ayres et
al., Insincere Promises, Yale University Press, 2005, p.52.

@British Airways Board v. Taylor,[1976] 1 All E.R.65, HL.

@ Flume, BGB AT II(Rechtsgeschaft), Springer, 4. Aufl.,
1992, § 27, Rn.1.

26 Bork, Allgemeiner Teil des Biirgerlichen Gesetzbuchs, 3
Aufl., Rn.865; Rosier, Arglist im Schuldvertragsrecht: Zum
Schnittfeld von vorsitzlicher und fahrlissiger Fehlinformation,
AcP 207, 564, 575 £ H % b, — A R4S GO & H
X7 G5 NHAT R T 1A, DU BT % (mistake) T AN AT
WVE o Mercury Oil Refining Co. v. Oil Workers Intern. Union,
CIO, 187 F.2d 980(10th Cir.1951); 26 Williston on Contracts § 69:
2(4th ed.)(Fn.21).

@)"-++fraud as to any circumstances actually inducing a bar-
gain may justify relief, although mistake must be as to a matter
that formed a fundamental basis of the bargain." 26 Williston on
Contracts § 69:16(4th ed.)."Although a fraudulent misrepresenta-
tion need not be material in order to entitle the recipient to relief
under the rule stated in § 164, a non—fraudulent misrepresenta-
tion will not entitle him to relief unless it is material. The materi-
ality of a misrepresentation is determined from the viewpoint of
the maker, while the justification of reliance is determined from
the viewpoint of the recipient." Restatement(Second) of Contracts
§ 162, Comment i(1981)."Innocent material misrepresentation
though not accompanied by negligence has the same effect as
fraud in rendering a contract or discharge voidable. The differ-
ence between the effect of innocent and that of fraudulent misrep-
resentation in producing this result is twofold. In the first place
materiality of the mistake induced by innocent misrepresentation
is essential while materiality is not essential if a mistake induced
by fraud produces the intended consequences." Restatement
(First) of Contracts § 476, Comment b(1932);"lt is not essential to
constitute fraud, as defined in the Section, that the mistake intend-
ed or expected shall be material, judged by the opinion of reason-
able men. It is enough that the mistake is intended or expected to
induce either affirmative or negative conduct with reference to
contractual relations." Restatement(First) of Contracts § 471,
Comment i(1932).

@fln, A B 5 HATL AT, A L1000 SET0HR A
Wil — R E i B 45 B, AR H C i R HLE LA 90

20208 REEF @
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saona

NI (HX B R FRIZ T A7 10040, [N ATRLEIRVEST N,
T TEIRAZAN T Wi 2 5 HLAT S L BIRSEZ e B & IR
Restatement(Second) of Contracts § 162, Comment b, Illustration
1(1981).

QN , AEACAE T VE— T PRI AN BRIA , — A4S 202, —
ANRVE , D3 40— 07 BT XX A~ BRR (At mi 4 1 S
M RAERVE I A R A 1 B SRS P — D AL (EA A 52
MR T LMY K VE . Restatement(Second) of Contracts § 167,
Comment a, [llustration 2(1981).

GORMIRVE BT Ko P9 25 1 B PR R, 8 LU L AH R 5 AT
Ry “BRE 55 . Rosler, Arglist im Schuldvertragsrecht: Zum
Schnittfeld von vorsitzlicher und fahrldssiger Fehlinformation,
AcP 207, 564, 569-570.

@DPalandt—Griineberg, § 323 Rn.32.

(32 MiiKoBGB/Ernst, § 323 Rn.216; Palandi— Griineberg, §
323 Rn.32; BGH NJW 2006, 1960; 2007, 835; Derleder/Sommer,
17,2007, 338.

GIZ UL SN HT o M R S5 A PR TR 7] RRIA
F(hE)R A R AL A RIS ZE st A SRR
(2016)E5 R 4] 1665 R FH kA5

GY T VL BE NN, ARG v AR AT IR I T A U
FEAEERTT IR IOBUIE , 2878 35 (07 70 B T3 43S ATy & 21
T1 0 JUF AN B S ST I 7= R 25, DSl I 288 8 645 0 L 55
TR 080 5 TR, o 2 e Ay, s TC e W 3 m) o 5500 4=
IS AEREE DG, BT H K i 2 BTl AR A, 228
E Ry I e S B & S A L N R e AT N |
14, EL M2 3 4 24 o X 2 X BRUIE AN R R 1A% T AR G4
AR BPIRL, AT UE 4278 8 TORRI A SR A S GV ,
WA SR I IR & ) B A B SR o S LS M 5%
R IR S PRTTAE A A R () 8 B A B A ) 3K
ARG S fem N RIEBE(018) ik m ik R 125 R4 H]
Y,

GYBGH NJW 2015, 1669; MDR 2001, 1042, 1043; £ —4>
N ES L RS N RIS YN Y o] PSS W PAYIRTCE o -
o TR AN S PR 375 WU, 32 AR I, Hodh
IURAFIX— NS, 75 AR5 2R T 5% 0 dis b sz A
R BB T 5% X — 4T K NEITH S TR Z
TS % E RIS AT AR IR . TR SRR T
Z AWK AT T ANIRVET K2 ARSI G
[l . BGH NJW 1964, 811; Bork, Allgemeiner Teil des Biirgerli-
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chen Gesetzbuchs, 3 Aufl., Rn.871. 7655 — 24, A A
D J& BT VR (AR FH RN FAETT 37 FH 545 R i AR A<
R SRR R, Q7R R TE S R A B [ 5 A g 1 7
PG AF], A OG5 R AR IR 5 B R AL ST & W T
SEZ IR FR . Palandi—Ellenberger, § 123 Rn.24.

GOE I EUESF L I, WAFAE AR T 558 2 LR G &
(transaction causation) 5 5713 FBl 5l 45t 3 A A OC R (loss causa-
tion) )X/ Cox et al., Treatise on the Law of Corporations, 2nd
Edition, Wolters Kluwer, 2003, § 12.09(p.674).

@D "The intention to injure the plaintiff---disposes of any
question as to remoteness of damage." Quinn v. Leathem,[1901]
A.C. 495, 537;"Where the gist of the alleged causal connexion is
that defendant coerced or deceived another into acting in a cer-
tain way, this connexion would be established if he intended him
to act in that way, however unusual such action might be." Hart et
al., Causation in the Law, Clarendon Press, 1959, p.160.

GOBGH NJW-RR 2005, 1082, 1083; NJW 2001, 64.

@9 Hart et al., Causation in the Law, Clarendon Press, 1959,
p.178.

d0Re Leeds Bank(1887) 56 I..J. Ch.321;"++-you can't weight
the elements by ounces." Arnison v. Smith(1889), 41 Ch. D.348,
369;"In case of fraud, if the representee seeks to rescind, it is no
defence for the representor to show that if the misrepresentation
had not been made, the misrepresentee would still have made the
contracts." Beale(ed.), Chitty on Contracts, 30th Edition, Vol.l,
Thomson Reuters Limited, § 6—035("but for causation not re-
quired for rescission for fraud").

@D"it is not necessary for the judge to embark on a hypotheti-
cal reconstruction of what the parties would have agreed had the
deceit not occurred."[1997] A.C.254, 284-285.

@2"The rule only applies to rescission, however. The victim
of fraud cannot recover damages unless the fraud caused the loss
for which damages are claimed." Beale(ed.), Chitty on Contracts,
30th Edition, vol.I, Thomson Reuters Limited, § 6-035. 41 [ i
A TET SR HE WG, 38 EHRAN I A W BRIV R BA 5
JFE . Restatement(Second) of Torts § 538(1977).

@3"Daher ist die Kausalitit der Téuschung auch allein sub-
jektiv zu beurteilen und nicht etwa nach dem MaBstab eines
verstindigen Dritten." MiiKoBGB/Armbriister, § 123 Rn.22.

@[1906] A.C.24, 26; Hart et al., Causation in the Law, Clar-
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endon Press, 1959, p.178.

AR AERAN T S L P BRAP RUBAR AP AR
T G R FIE ST b A "SRR A TS 2 W7 (1 1 3K
NGTE TUESR RS2 R 3 W IR T IR AR i PR dr . 12
FEY LR BRI BRIRE M AKX 5o Cox et al,
Treatise on the Law of Corporations, 2nd Edition, Wolters Kluw-
er, 2003, § 12.09(p.657).

4017 C.F.R. 240.10b—5. FE2< 3 I, 30— L0048 43 ifk Ay LA
T PUA B TR (materiality) S5 E A4 8 (deliberate reck-
lessness of fraudulent intent) , SZPRIEE 532 H ES3 (the purchas-
er or seller requirement) . 5 JX VE4T 2y 45 5C¢ B (in— connection—
with) 41 % (damages) Al [H 5 ¢ 2 (causal relationship). 1% # M
A8 43 PR 2 e T B e e ok B ) R R A R TR A A TR B . e
ren N R BE O T BLUESR 77 32 X R AR Bk 5 & 1 R = £
ZEAFIA T HUE AT 18 o - B A LU, AR
B A E IR S E A R A AE RO FR ()%
BENPTREBE 12 5 R IR EHEOCIE IIE T 5 ()R B8 AAE R
R BAR S B K LR, B EE B o T B Z 58 AL ;
(AR ANAE R MA IR B8 H sl SIE H R LUS PRS2 HHZE
ek W, BB RS ISR N A T B

@R Fe R H 5] 4 Affiliated Ute Citizens v. United States,
406 U.S. 128(1972). (HAF UL A2, 7EiZ 8, Il SARAT 2 )

HEAT T TN T (face—to~face) 32 & , BT AR B 8 A7 SGIEZF 1% LA
TR ML . 2 N ) AR 1 S IR (fi-
duciary relationship)

@Basic Inc. v. Levinson, 485 U.S.224(1988).

@9Peil v. Speiser, 806 F.2d 1154, 1160-61(3d Cir.1986: Ba-
sic Inc. v. Levinson, 485 U.S. 229; Oscar Private Equity Invest-
ments v. Allegiance Telecom, Inc., 487 F.3d 261(5th Cir.2007).

60 BGH LM Nr.30a; BGH LM Nr.16; RGZ 134, 43(51);
MiiKoBGB/Armbriister, § 123 Rn.25.

GD ALI, Restatement of Torts: Liability for Economic Harm,
Third, § 9, Comment a:"the best legal response to the act of fraud
is not necessarily a claim in tort for fraud---"

G2 Ayres et al., Insincere Promises, Yale University Press,
2003, p.80; Craswell, Property Rules and Liability Rules in Uncon-
scionability and Related Doctrines, 60 U. Chi. L. Rev.1, 7-8(1993).

OITE HTE RN, W IR VEA T A R TR R S e

TR EARIG AL T A R AT WA T oA R T iy, 3
W R I TE T e n i, IRV T R B VE AR



WAFEFT 2R T BA T, RN XU B BFRIRIFAR R —EL,
PR ) AR . SEBR b ZEFRE S % T UKk
ST BOR A A S, RS R A A SRR A (5F 12
)0 HH A JEUER A < IR LE PRS2V T A B SR AT R
SN TRSENRAAE I AT, B AR SRR
IR B BOZAT I ARARASRE BT AN A2 T4
BT R
GOBGH NJW 1972, 36, 39; Palandt—Sprau, § 818 Rn.49.

R AR AT, BB AT W AAR LIS T AL H R

G5Staudinger/Singer/Finckenstein, BGB § 123 Rn.91.

GOTE k[ il 2 B s B , 240 Planck B4R H B ML BT
B A, B R TIRVEEE T RO Ret , i
FEMGZ A ORI B K 23t as AR BE o (FLGJS 1)
] PR S — R SRR T R TR B U )
%4, Palandt-Sprau, § 853 Rn.1; BGH NJW 1969, 604.

COTRE 4 5 H IX R VE 745 198 40 ML T W 2 bl i
(PR T Ry % 4 8 NI, B AXHZ BT A 2
WA SRAT, B R R0RITH K AR B AT ) E TR I & 75t
XA RIS 55 T O S B R UR A . anFR [ BV
X e 71957 48 B B4 1228 S5 (2001445 |
399 5 HH”

GOMiiKoBGB/Wagner, § 853 Rn.3.

69BeckOGK/Eichelberger BGB, § 853 Rn.4.

6O T4 197 4545 I sRAL A PE I, FR1E & 785 4 [X ]
TREL S5 M2 W 2R R B T A HE R AR 445 A
W SRAL 15 2 AT Ay 5 W AR SR AN 5 0T A, 2 L e i
B (BRI, o B BOE R WA 2000 4F AL, 55 226 1T,
Ty TR, FRE G VS M X RL AR 197 K 2 AR H
] B 3 U5 852 2R M RILAE , AT AT , il 2 2 U R 0k
R L, DA AR SR AT, AS DL EL A A S A5 1Y
BAP T TR I TR T A, LIS YA R
T 1 B 2 S5 NS 9 T 7 BGH B 1 — A 2814
"(BGHZ 71, 86), BGH I\ Ny, RIMEXE LI E 52 45 FIAZ 4 Z W 47
FEPRIRICER WP AZ B — 7 R B SR AL, TR S, T 01
R 24 15 TSR VA5 SRS [v A A B () [ Rt 5 %2
fEZ MAFTER AR KR, B, HEAETE AU R, I HiZAT R
TR T Y AT LG SRAZ AT GR A HAEA], ~E
FEZIE TR Z A AL DR DG R RS, n]
S LRSS R S7HR) ), AL RTR 2 U 2015 458 2 it 56
288 Ui FEMEVE FAYAHSCHIST, 2 UL AN Ebert, Der deliktische

10K 5
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"Rest— Schadensersatzanspruch" nach der Schuldrechtsreform,
NJW 2003, 3035,

(DR /N i B A /A [ e e e 9 g g
2y LR, et gk i h PN Rk Be R F 1S, (2014) 52
B RN T 21150 55 W T B2 N AR e A7 B
N AV NTEHLG ST A 5 G A SRR G R0 23 1R, U144
PV g R B R I 5.(2016))1] 10 RRZ 97245,

OHH I L B IR TR S« “ BRI VE R R A2, 3K
(AT )2019 445 530,45 63 1T,

G3Kan. Life Ins. Co. v. First Bank of Truscott, 124 Tex.409,
78 S.W.2d 584, 586(1935); Whitaker, Rescission of Life Insur-
ance Policies in Texas, 59 Baylor L. Rev.139, 140(2007).

) Googins, Fraud and the Incontestable Clause: A Modest
Proposalfor Change, 2 Conn. Ins. L.J.50, 51-52(1996); Fioretti v.
Mass. Gen. Life Ins. Co., 53 F.3d 1228, 1237(11th Cir.1995); Led-
ley v. William Penn Life Ins. Co., 651 A.2d 92, 95(N.J.1995);
Whitaker, Rescission of Life Insurance Policies in Texas, 59 Bay-
lor L. Rev.139, 162(Fn.124)(2007).

65644 A.2d 1098(N.J.1994).

60 "We believe that insurers should compensate victims to
the extent that compensation will not condone and encourage in-
tentionally wrongful conduct." 644 A.2d 1098, 1107(N.J.1994).

GDNirk, Rechtsvergleichendes zur Haftung fiir culpa in con-
trahendo, RabelsZ 1953, 310 ff.

68Mot., S.208=Mugdan, Bd. I, S.467.

©9Palandi-Sprau, § 823 Rn.19.

@0§ 153 SIGB, vorsitzliche Falschaussage(OLG Celle Fam-
RZ 1992, 556); § 154 StGB =§ 153 StGB aF, Meineid(RG WarnR
1908 Nr.211); § 156 StGB, Falsche Versicherung an Eides Statt
(BGH LM[Be] Nr.8=DB 1959, 111); § 159 StGB, Versuch der
Anstiftung zur Falschaussage(OLG Frankfurt MDR 1978, 315); §
263 StGB, Betrug; § 264 StGB, Subventionsbetrug; § 265 StGB,
Versicherungsbetrug(OLG Diisseldorf NJW-RR 1995, 1493); §
265b StGB, Kredithetrug(OLG Hamm NZG 2004, 289).

@MiiKoBGB/Wagner, § 823 Rn.210-212.

@BGH NJW 1960, 237; 1962, 1196(1198); WM 1969, 496
(498); ZIP 1984, 439(441); NJW 1992, 1323(1325); VersR 2003,
418; RGRK/Steffen Rn.54; BGHZ 145, 376(382)=NJW 2001, 373
(374).

@RGZ 103, 154, 159; BGH, NJW 1960, 237, 238; Rosler,
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Arglist im Schuldvertragsrecht: Zum Schnittfeid von vorsétzlicher
und fahrlissiger Fehlinformation, AcP 207, 564, 577.

@ Palandt-Griineberg, § 249 Rn.4; BGHZ 59, 148, 149 f.=
NJW 1972, 1856, 1857; Larenz SchuldR AT § 29 11 h(S.491);
MiiKoBGB/Oetker, § 249 Rn.29. 51 1 5% : {fft3k Eie) , I B
T R 2000 4F R, 55 227 T (B AR B IL R 184
A5 BB 213 5 HE TSR I T O B TR A T Z AL
ZHAE") o T3Ah IRVE R RARET HLIN A T LASR AN SZ IR VE A
FESE BR300 6] 0o )i 0 SR [, RSB 90 B3k I B0 ) 2
1, &2 VR AT T 3 R AR AU £ o MiiKoBGB/Armbriister,
BGB § 123 Rn.91-92.

@ Flume, BGB AT Il(Rechtsgeschaft), Springer, 4. Aufl.,
1992, § 31 Rdnr.6(S.568); 3% /4% : “ 45 WY 5 8 17 Fl 25 0
£ BRGEE 2017 455 5 3.

QO£ [ g B o B 0 =, (Pl Ry ) il 7 s 1 A 24
Ke— Bt (AN, 23— EACH R RAS T R 2 e A2 1)
BIE TRIE R K Y = A2 (] B R BB A FIT S 2
TR ZEX RS B0 R, AR T A IR ) 25 08 T IR R 0 4
i, Motive 11 S.210 f.:"Riicktritt und aus dem Vertrage ent-
springeder Anspruch auf Schadensersatz schlieBen sich aus.
Denn der Riickiritt soll die Beteheiligten in die Lage versetzen,
als ob der Vertrag nicht geschlossen wire. Hiermit vertriigt sich
ein Anspruch auf das Erfiillungsinteresse nicht. Das Interesse des
Glaubiger ist durch das Wahlrecht geniigend gewahrt". W5 475
FESCER D, AT T SR A R B3R J ANt SR 5 3 5 22 1)
A, AT ] v L) 55 325 %t G B WA M A 1 L
LGS FLL 2 A5 WA SR AL, AR B2 e B i HE R 7 v i
75 B U S5 EAT M g A, B R E S ) 2017 4E55 5
1, 45 95-96 11 ; Derleder, Sachméngel-und Arglisthaftung nach
neuem Schuldrecht, NJW 2004, 969.

@FEE: PAE NN N GBI & 17, A fe
TIARER R34 - 2 AP AL RUE SR RS, a5 )
FDUAE Jihin S N2 S AR IR I g e R R A
HATER 5 (I 2RI (TR K B - B A R s P i 3 o
Flas” , BCPANEZE)2016 4555 3 1), i AN HER 1

3840 P.2d 143(1992).

@9Sidney Stevens Implement Co. v. Hintze, 92 Utah 264, 67
P.2d 632, 638(1937).

GOE 40 938 & , I Levmore, Stipulated Damages, Super—

Strict Liability, and Mitigation in Contract Law, 107 Mich. L.

- 38

Rev.1365, 1379~ 1379(2008-2009); Gneezy et al., A Fine Is a
Price, 29 J. Legal Stud.1(2000),

BDFRJ : “AE AT 1 TR S B 5 B A= i mTk B d
AFE) 1993 4R 2 1, 45 179 5T, (8 tHn iy DL A |
SR IR AT R FR . WERIEA R, AR — A AR
P EEAA B EREAT T LB R A O,
b, AT DA CREDE -  WSRREEBERN AR RS T H O A
WA T SR ZRVE PR TR 1 C ROARTY s JERARAT 10
NARFIEAT T AT JRARA T REER THC . X2
WA Aid R ELEHE M 17, XA BT 2R ali > A
W7, R ST AR B R — SO0 AR S DU PT LA A A e
SE AL TRV 95 77 TR0 TE A TR A . Rk B T b 2 s
PR PEHOTE, B 55 EI A 1991 4ERR, 45 164 7T, 2EUIAIN,
TR QEATEIEEE) , BT S5 N1 1979 4R, 55 104 51,

8False Claims Act, Ch.67, 12 Stat.698(Mar.2, 1863); James
B. Helmer Jr., False Claims Act: Incentivizing Integrity for 150
Years for Rogues, Privateers, Parasites and Patriots, 81 U. Cin. L.
Rov.(2013).

G A48, WLAR - eI AR IL A SR Z R
FHATHT , B RIIFSE 2007 4E45 4 1, 45 128-134 51,

8hSarbanes—Oxley Act § 806; Dodd-Frank Act § 922(a); T
AR R N SR S AR TR A R B R Y —— LA SE I
5% HE L R 2 2 e P A B LA ST ) 2017 4F
S22 164 RIEE 167 BURARIEH 7

GBI, WEFRCHE B R AR IE )AL AR IB WY ) T
RPN TR E S ISP AN IVR RSP NIE SUTISER
SIRGE , A2 IS RS B R, 95 EBUR R TR B 7 ORI S
IRVEZEE Pl Il PACIETTMIG B4 o SEBR I, F ] 1 1 A )
B AR R WIRVEAT R 1 247 M ARME SIS & BRI UE
52, R E Rk BT (5 % . LA 418 DL Sheelah Kolhatkar,
The Whistle—blower: The Personal Toll of Exposing Fraud, The

New Yorker, pp.30-41(Feb.4, 2019).

66(2015) =Rk TR — 74500018 5 .

D015 R 44775,

BIEBEINN , WK R SEALAR B AR D A i A
R W7 FRAT AL o AEWK 2 Rl e i FaRARI¥ 2Z i, 415 BH
SR BT MR B IR T R A R, HoKOA— ERRE TS B0
B, BT IR AR PR . A FIE 2 AR i
X — I BEI AT, J8 1% R AR (0 9 (0 T R, DT IR
RGN T EERIR S HI L b R 2 i



MW 220, 2011 4R 6 7 B PRSED St RG & A B R
R R BN B ISR ST At s A0 00 2 285 PTG (HL AT
RAF IR THBER , e Il oG o 2E RS SS A ) 25
VTR, A 17 [ A 525 ) 5 A M i [ 2 0 oA 45 A o A
U AR RS SEAS 20, X P T I (H i T
AR B T BRI AR R B RIS . SI A, Ak T
Z:20124F 1 J1 19 H 45K 2 w04 U ATIFR 0 A ™ 4
FRAREACHT , A B T LRI L

B2k

(15555 5 RFH « “BLRAT 0 A H U B0 =R
OO IR R )2008 4F47 410

[2]Jones, Evolutionary Psychology, Annual Review of Anthro-
pology, Vol.28, 1999.

[3]Leslie, Born Liars, House of Anansi Press, 2011.

[41FAHL I CHEAR ) (56 3 4) , SRR A58, 7 55 EN A3 4
1986 4Ffit .

[S]Augustine, The Enchiridion on Faith, Hope and Love.

[6]Kant, AA VIII(Immanuel Kant, Werke: Akademie— Tex-
tausgabe, Bd.8, Abhandlungen nach 1781).

[7]Bok, Lying: Moral Choice in Public and Private Life, Vin-
tage Books, 1999.

[8]Eisenberg, Disclosure in Contract Law, Cal. L. Rev.,

Vol.91, 2013, pp.1645 ff.
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[9]Akerlof, The Market for "Lemons": Quality Uncertainty
and the Market Mechanism, Quarterly Journal of Economics,
Vol.84, 1970.

(1015 - “FAZ A1 B ARAIE 55 SR ST, Bk
BHE)2017 4555 6 4.

[LBRY R A RVESR IR A RS WSk - e
SEB” BB S 2016 AR 44

[12]M 216 V5 & FVE SR i BRR B, 2P [k 2)
2012 4F475 1.

[13]Searle, Intentionality, Cambridge University Press, 1983.

[14]Ayres et al., Insincere Promises, Yale University Press,
2005.

(512 JE: “RALE IR OE R 5 i B 0 5 B e
PEAR” B GRAHERLA)2013 4F58 6 111

[16]F TR G A1 S0 < 58 =k h ) , il Hh R
#2000 4F .

[17]BHBEAE : (R AR AT AURI AR 25 X B A8, 2Rk
PBIR)20134F55 11 4.

[18]Newkirk, An Economic Analysis of the First Manifest
Doctrine, Neb. L. Rev., Vol.76, 1997.

[LOVA) M« “ T ST PRI A2 1 o it 1 535, 28 A
SRIEEN20144E55 3 0.

[20] 55 HH: A+ (48 5 A 0 D 24 vl Bk R 2% B At
2001 4E .

Preventing Fraud through Civil Liability
Xu Defeng

Abstract : Fraud is a usual social phenomenon. It infringes on the freedom of will and undermines the trust rela-
tionship in social and economic life. Civil law is an important part of the regulatory mechanism to curb fraud. Mali-
cious and fraudulent intention justify the relaxation of other criterions for the avoidance of contract: the content of
fraud is not limited to the key information that has a material impact on the transaction, and a but—for—test is not re-
quired for the causation between the fraudulent activity and the expression of the victim. As far as the legal effect of
fraud is concerned, current law focuses mainly on the voidability of the contract, which is difficult to fully satisfy the
purposes of legal interest protection and behavior prevention and thus needs to be improved. The remedial measures
for the victim after voidance of the contract should be strengthened, and the institutions of restitution, torts and com-
pensation for breach of contract should be collectively applied to punish fraud.

Key words: Fraud; Materiality; Rescission of Contract; Culpa in Contrahendo; Exceptio Doli; Misrepresentat