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The Independence Principle of Independent Guarantees: Its Jurisprudence and

Institutional Effect: Comments on the Independent Guarantee Interpretation

by Supreme People’s Court

Liu Bin

Abstract : Different with traditional accessory guarantee, independent guarantees is based on the independence

principle as its fundamental characteristic, but this feature has not yet been acknowledged by scholars and judicial

practice in China. As to the connotation, the independence principle means that it is separated from the basic transac-

tion, counter—guarantee and so on, which embodies commercial efficiency and Commercial Rechtssche in Theory. The

effect of independence principle includes two aspects. In terms of substantive effect, the independent guarantees can

be self—sufficient, cutting off the defenses and rights of set — off under the basic transaction, and form the basis of doc-

umentary transaction. In terms of procedural effect, it excludes the arbitration and jurisdiction of the underlying trans-

action, restricts the scope of the hearing and prompts the case to be dealt with expeditiously, and applies different

laws. In addition, the validity period of the independent guarantee is different from the guaranty period and belongs to

contingent period. The principle lasts in the contingent period and shall not have the effects after payment. The Judi-

cial Interpretation of the Independent Guarantee embodies the independence principle to a certain extent, but the rele-

vant provisions need to be further explained.

Key words: independent guarantees; independence; effect