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On the Moral Thinking and Legal Thinking in the Civil Code
Peng Chengxin

Abstract : Regardless of the view of the relationship between law and morality, certain legal systems and con-
cepts in the Civil Code are influenced by moral thinking. The Civil Code has both unreasonable institutional designs
that adhere to the mindset of the good guys(e.g., picking up lost property, etc.), the mindset of the bad guys(e.g., short-
ening the time period for a major misunderstanding of the right of revocation, etc.), and reasonable institutional im-
provements that shift from the mindset of the bad guys to that of ordinary people(e.g., self=representation versus mu-
tual representation, etc.). The Civil Code has both institutional improvements based on purely legal thinking and in-
stitutional designs that are influenced by moral influences that reflect in—purely legal thinking: both those that merit
affirmation(e.g., reasonable share of compensation for victims from unidentified Victimizer of falling objects) and
those that need further diesscussion(e.g., bona fide acquisition to exclude stolen goods, etc.). The ethical require-
ments on bioethics, the promotion of environmental protection, the design of provisions for the rescue of good people,
ete. of the Civil Code, reflect the influence of virtue to create good law, while the system of recognition of conjugal
debts, such as "co—debt co—sign", reflects the negative influence of morality on the law. Understanding the law from
the perspective of the bad guy or the good guy will often simplify the institutional design, or even contradict the natu-
ral logic of the institutional design, it is better to stick to the common man’s thinking: legislation should focus on
leading the common man to do good, focus on the prevention or reduction of the common man’s evil act; judicially,
should adhere to the "social context of the case" way of thinking and sentencing orientation, strengthen the party’s
duty of care to identify fraud to reduce the chance of success of the perpetrator, strengthen the punishment; ultimate-
ly, realize the beauty of legal justice to curb and combat corruption of morality and maintain security of transactions.

Key words: the Civil Code; legal thinkingsmoral thinking; common people thinking; "social context of the

case" way of thinking; balance of int