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Difficulties in Judicial Determination of Administrative Emergency Act and the Solutions
Lin Hongchao

Abstract: In a lawsuit involving administrative emergency power, the first thing that the court needs to do is to
identify whether the sued administrative act is truly emergent in order to prevent the administrative organ from
the abuse of power. By taking judgments made by the Supreme People’s Court as the sample and making an analysis,
it is found that in the current judicial practice in China, the administrative emergency acts were mainly determined
according to regularly formal examination standards such as factual evidence, authority and procedure, which is not of
good effect. Thus, it should be recognized that the emergency law is characterized by low density of power—controlling
norms and the majority of emergency norms. By exploring available observation points from the legalized emergency
systems and mechanisms, we restore the administrative emergency process in question as truly as possible, and establish
the standard of judicial determination in compliance with the essential characteristics of administrative emergency
activities.

Key word: Administrative Emergency Act; Administrative Emergency Power; Judicial Determination; Examina-

tion Standard
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