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Legal Fiction in Guiding Cases and its Regulation:
Based on the Analysis of Guiding Case No.41
Sun Guangning

Abstract: Guiding case No.41 has supplied the innovative rule in the name of "treated as", and offered no
interpretation, which is the typical form of legal fiction. The legal fiction in the guiding cases can accumulated some
experience for legislation, and it can be referenced by in the similar case in the future. It’s the unique characteristic of
legislation and judicature in the legal fiction of guiding cases. However, the lack of supportive reasoning will lead to
some risks in the legal section of guiding cases, which means some regulations are needed. The main approach of
regulation in the guiding cases nowadays is the purpose of law, which can be divided into different detailed approaches.
To give a comprehensive regulation on the legal fiction of guiding cases, we need to select the innovative cases
corresponding with proper purpose of law, offer various reasons in the text of guiding cases, and test the legal fiction
through the references of judges. The innovation of for judges can be passed into legislation through the legal fiction in
guiding cases, which means the law and society can be both improved by the active interaction between legislation and
judicature.

Key words: guiding cases; legal fiction; judgement point; judgement reason; precedent
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