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The Legal Structure and Regulatory Logic of Internet Malicious Incompatibility:
Based on the Internet Provisions of Anti—unfair Competition Law
Kong Xiangjun

Abstract: The phrase “malicious incompatibility” in the Internet provisions has the following natures: the
descriptive of economic phenomena, the flexibility of connotation and extension, and the ambiguity of boundaries,
which overlap with the relevant provisions of Anti—Monopoly Law and E-Commerce Law, and in Volve the different
adjustment positioning and regulatory logic of Anti—Unfair Competition Law and AntiMonopoly Law. “Malicious
incompatibility” consists of subjective and objective elements, however, it also has the incompleteness of the norma-
tive text and the judgment room for semantic. “Malicious” consists of “deliberate” and “malignancy”. “Malignancy”
should be based on the nature of market competition, and it is based on whether there are legitimate competitive inter-
ests as the core of judgment. “Incompatibility” has the special meaning in the context of the Internet, but it also has
problems such as typification and uncertainty in behavioral connotation. Different from the regulatory logic of the Anti—
Monopoly Law, the “Internet incompatibility” in the sense of Anti—Unfair Competition Law is based on the principles
of free and fair competition, with the exception of “malicious incompatibility”. Regarding the overlap issue of “mali-
cious incompatibility”, it should be based on the hierarchy of principles, policies and rules, and in accordance with
the legal concept of overlap and applicable rules, to distinguish different options such as preferential absorption, limited

supplementation, and exclusion, and hereby, to clarifying the application of overlap of legal provisions.

Key words:internet provisions; malicious; incompatibility; either—or; overlap of legal provisions
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