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Criminal Fast—track Cases Being Advisable to Adopt Limited Second Instance System:
An Empirical Analysis Based on 1, 055 Judgments

Mo Xiangyi Ye Sijia

Abstract: Since the criminal fast—track adjudication procedure was added to the Criminal Procedure Law in
2018, criminal trials have formed a "Trinity" pattern that differs in ordinary procedure, summary procedure and fast—
track adjudication procedure in China, laying a specific path for the reform goal of "accurate trials with complex cases,
and fast trials with simple ones". From the perspective of development and norms, the value orientation of the fast—
track trial procedure should be based on "Efficiency Theory Based on Justice", that is, the efficiency value is the top
priority of the criminal fast—track adjudication procedure, but the basic position of the justice value cannot be aban-
doned.

Because the essence of fast—track adjudication procedure is the system of leniency on admission of guilty and
acceptance of punishment, the confrontation in fast—track adjudication procedure case rarely happens. Neither does
the appeal against first instance sentence from the prosecution, nor from the defense parties. After having investigated
1, 055 cases that entered the second trial, we come to the following conclusions: Firstly, the abuse of the appeal right
by the defendant deserves our attention. This is mainly manifested in the defendant’s appeal on the ground of excessive
sentencing or withdrawing it after blank appeal, in order to achieve the purpose of staying longer in the pre—trial deten-
tion centre or reduce the punishment. All these cases reveal the fact that the defendant abused the appeal right, which

caused unnecessary waste of judicial resources and reduced the efficiency value of the fast—track adjudication
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procedure. Secondly, it is justifiable for the court of second instance to amend or cancel the original one and remand it
to the original court for retrial in case of errors in the applicable laws, or major facts of the first instance.

As for the trial instance system of fast—track adjudication cases, the view of "the first instance is final" is not in
line with the requirements of the International Covenant on Civil and Political Rights. Blindly enlarging the binding
force of confession of guilt or punishment agreement may lead to wrong cases, and copying foreign procedures of penalty
orders will tend to delay the litigation. This view attaches the importance of efficiency but ignores its justice. Neither
its rationale nor its practical basis is sufficient. The view of "the second trial is final" strongly amends the major justice
defects in the system of "the first trial is final". However, there are shortcomings as well if we choose to tolerate the
abuse of the defendant’s appeal right and to limit the fast—track adjudication procedure to the first instance for the sake
of efficiency value. The view of "appeal permission system" claims that the defendant has the appeal right in second
instance, but with the condition that the court of second instance has confirmed that he/she has sufficient reasons to do
so. It is more reasonable to change the current "right appeal" into "discretionary appeal". However, this view advocates
that the second instance protest of the procurators should also be filtered and examined, which is either difficult to carry
out or unnecessary in practice.

The system of limited second instance may be applied to fast—track adjudication cases. While retaining the procu-
rators” protest right in the second instance, the system of non—cause appeals could be changed into cause ones, and a
review and filtering mechanism could be set up for the defendant’s appeal, so as to limit the cases without necessary
correction to second instances. Here are my recommendations: Firstly, the appeal must be presented in the written
form with sufficient reasons, which should focus on the defendant’s self-willingness, authenticity and legitimacy of the
confession and punishment, the legitimacy of the original trial procedure, and his/her meritorious behavior after the
first instance. Secondly, the scope of the review should be limited to the appeals reasons alone. There is no need for a
comprehensive review of both the facts and application of law involved in the first—instance trial. Thirdly, the review
process should be simple and effective by focusing on the key points. After comparing all the four documents in second
instance, i. e. the judgment of first instance, the grounds for appeal, the sentencing proposal and the confession of guilt
and punishment, the court has finished the evaluation of the evidence of the first instance and the trial conduct to meet
the requirements of the "substantive review".

Key words: fast—track criminal trial procedure; efficiency priority; blank appeal; causal appeal; substantive

review; limited second instance system
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