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The Value of Free Competition in Against Unfair Competition Law:

Its Justification and the Institutional Adjustment
Chen Genghua

Abstract: For a long time, fair competition, has been dominant in the discourse of the Unfair Competition Law,
while free competition, an equally important value, has been underappreciated and absent without any systematic
description, which is caused by the outward appearance of Unfair Competition Law and its institutional inertia in
pursuing business ethics. However, the absence of free competition in Unfair Competition Law may lead to excessive
market intervention, and may break its intrinsic connection with Antimonopoly Law. Therefore, it is justifiable for the
Unfair Competition Law to pursue free competition, taking into account all these factors including the nature of free
market and the dynamic state of competition, the turn in its conceptualization of competition, its regulatory function,
its legislative intent for protecting competition instead of competitors and its ever stronger character of competition
law. To pursue free competition, the current modes of identifying unfair competition shall be reformed, by adhering to
the principle of justification of behaviors, using the economic analysis standard, and clarifying the conditions for the
prudent application of the general provisions of the Unfair Competition. In addition, the position of competition in cases
of unfair competition shall be corrected, and the multi—party’s legal interest and multi—dimensional factors shall be
weighed and balanced in the contextualized competition. Those works that have outlived the period for IP protection
will in principle no longer be protected by the Unfair Competition Law.

Key words: Unfair Competition Law; free competition; fair competition; general provision; concept of the dynamic

state of competition
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