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Analysis on the Standards of ""Abuse' in Chinese Law
Zhang Yue

Abstract: All rights(powers)have boundaries and should not be exercised improperly. The expression of "abuse"
in Chinese law specifically covers three types, i.e. "abuse of rights", "abuse of power" and "abuse of status" and the
prerequisite is the fact that the actor has basic authority and exercise such authority. However, there are divergent
opinions on constituent elements of "abuse" in theory and judicial practice. Although there are different standards for
"abuse" in different types, there are certain meta—criteria for the judgment of "abuse" behavior itself. It is necessary to
clarify the necessity of subjective fault as an element of abuse. At the same time, when it is difficult to identify the
actor’s subjective aspects, the objective and subjective reasoning should be adopted to determine the subjective fault
and examine whether the behavior conforms to the spirit and the purpose of the law by considering the minimum dam-
age, the general public opinion and the proportionality of the damage to the injured and the benefits to the actor, as
well as considering the legitimacy under specific circumstances, to presume the subjective fault of the actor, to make a

combination of subjective and objective judgments on "abuse" behavior.

Key words : abuse; constitutive elements; presumption of fault; standards; meta—criteria; legal logic
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