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Logic and System Development of Preventive Environmental
Public Interest Litigation in China
Li Huagqi

Abstract: Preventive environmental public interest litigation emphasizes the prevention function of environmental
risk, which helps to improve the environmental risk management system, conform to the logical order of judicial relief
and respond to the public’s demand for environmental risk prevention. At present, preventive environmental public
interest litigation in China is faced with some limitations such as deviating from the logic of judicial judgment, ignoring
the subject of preventive responsibility, and being limited to the scope of damage relief, which results in insufficient
performance of the preventive function of litigation. In the modern society, administrative organs undertake the task of
environmental risk regulation, but the scientific uncertainty of risks will inevitably make administrative power encoun-
ter difficulties, the case of American Trucking Associations shows that it is not only necessary but also feasible to seek
administrative responsibility for environmental risk. Preventive environmental public interest litigation in China
should turn to public law litigation based on public law liability, strengthen the risk prevention responsibility of the
subject of legal obligations, and cover environmental resource utilization behavior and environmental risk administra-
tive regulation behavior. Logically, when settling preventive environmental public interest litigation, the basic position
of environmental risk administrative judgment should be respected, the supervision status of preventive environmental
administrative public interest litigation and the available preventative position of civil environmental public interest
litigation should be established, risks such as environmental health factors should be considered, the application of
interest measurement method should be defined, and the integration of multiple subject litigation rights should be
realized. As far as the specific system is concerned, firstly, on the basis of insisting on the litigation nature of public
law, the legislative ideas with the nature of public law should be designed, including the legislative mode, risk scope,
and procedural rules. Secondly, the preventive environmental administrative public interest litigation should be con-
structed from four aspects: broadening the sources of case clues, classifying the pre-litigation procedures, clarifying
the distribution rules of the burden of proof, and improving the risk identification system, so as to give play to its
environmental risk management and supervision function. Thirdly, the preventative environmental civil public interest
litigation should be reconstructed by refining the risk identification standards, introducing different ways of pre—litiga-
tion procedures, improving the distribution rules of burden of proof, and increasing judicial hearing procedures, so as
to realize the optimal application of litigation preventive measures.

Key words: environmental risk; prevention environmental public interest litigation; risk administration; public

law litigation
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