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@ See Rebecca Tushnet, Copy This Essay: How Fair Use
Doctrine Harms Free Speech and How Coping Serves It, The Yale
Law Journal, Vol. 114-3, P. 535-590(2004).
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On the Application and Improvement of Fair—Use Rule in Secondary Creation
in the Mode of Short Video
Dong Biao

Abstract: The development of we—media technology promotes the emergence and prosperity of secondary cre-
ation in the mode of short video, thus leading to conflicts between long—video and short-video platforms, long—video
and short—video creators. Article 47 of the Constitution and Article 24 of the Copyright Law encourage innovation by
short—video creators and the maximization of the overall utility of society, and respectively provide legitimacy for
short—video creators” fair use of others” work in terms of norms, values and economic analysis. The element analysis is
a basic method of determining whether the creation of short video constitutes fair use. There are differences or miscon-
ception in the understanding of elements such as the work nature, the purpose of use, the substitution and moderate ci-
tation in judicial practice, which need to be clarified. The effect theory and typology are helpful to make up for the de-
fects of element method. The transformative use in short—video creation need meet the conditions that there are sub-
stantial differences with the long video in terms of content, purpose, nature and function, and the use can promote
knowledge dissemination and encourage innovation. The possibility of applying the fair—use rule to clip—based short
videos, commentary short videos and parody—based short videos is increasing progressively. In the case of weakening
element analysis and expanding the scope of fair use, it is necessary to establish a benefit sharing mechanism for long—
video and short—video creators.

Key words: Short Video; Fair Use; Factor Method; Typology; Benefit Sharing
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