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The Reasons and Function Test of Criminal Second Instance
Tu Longke

Abstract: The data extracted from the judgments shows that there are 41 reasons for reversing the original
judgment in the second—instance criminal trial. The data regression analysis based on the classification of the reasons
for the change of judgments shows that the control factors of the first instance change the judgment of the first instance
more significantly than the factors occurring during the second instance, but the factors occurring during the second
instance can significantly improve the probability of being commuted to the sentence of probation in the second
instance. Although the procedural elements of the second—instance procedures are insufficient, it essentially plays the
function of error correction. Although the procedures of second instance objectively plays the function of interpreting
the law and unifying the application of law, it is limited to the application of law in a formal and even mechanical
manner. Reconciliation and the defendant’s understanding account for the largest proportion of the 41 reasons,
and other factors other than legal and factual factors lead to the greatest probability of commuting the sentence to
probation. The function of the second—instance procedures to resolve disputes has been further strengthened and
highlighted, which reflects the attitude of legal realism in the second-instance trial after the amendment of the Criminal
Procedure Law.

Key words: second—instance criminal trial; reverse judgment; function of second—instance trial; legal realism;

data regression analysis; criminal procedure law

- 18 -



	刑事二审的改判理由与功能检验

