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Misunderstanding Clarification and Local Reconstruction
of the Three—step Test in Copyright Law
Wan Yong

Abstract: The expression of the three—step test is abstract and flexible, which may be used to solve the sensi-
tive copyright exception issue in the negotiation of international copyright conventions. Consequently, after being in-
corporated in the Berne Convention, the three—step test has become an essential clause in almost all international
copyright conventions and copyright chapters of free trade agreements. However, there are three misunderstandings
about the three—step test: the open clause violates the three—step test; the threestep test has the sole function of re-
stricting rights; the three—step test can only be applied by the legislature. Theoretical misunderstandings led to repeat-
ed changes in the "fair use" clause during the third revision of the copyright law, and finally a more conservative ap-
proach was adopted. If the copyright law would be revised in the future, it is suggested that the three—step test shall be
reformed from the bottom.

Key words: The Three—step Test; Amendment to the Copyright Law; International Copyright Treaties
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