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On Dual Structure of Illegality of Punitive Damages for Ecological Environmental Tort
Chen Wei Feng Jiaqi

Abstract: Denying the independence of illegal element used to be a common theory in the field of civil tort in
China. However, the independent illegality element has been recognized at the level of substantive law according to
Article 1232 in the Civil Code and Article 4 in the judicial interpretation. Combined with existing theory and practical
experience, it is an appropriate choice for China’s legislative interpretation and judicature to admit the independence
of illegality in punitive damages for ecological environmental tort. The German model itself provides an inclusive solu-
tion to the theoretical dispute between "illegality of result" and "illegality of conduct", that is, the two can coexist and
be applied to different types of torts to achieve differentiated protection for rights and interests. Under the "dual struc-
ture" of ecological environmental tort liability in the Civil Code, the illegality of punitive damages for environmental
private rights tort should adopt the theory of "illegality of result", and the illegality element of punitive damages for
ecological environment damage liability should be understood as "illegality of conduct". Regarding the scope of "law"
in the illegality element, the characteristic of "illegality of result" theory decides that there is no need to discuss the
scope of "law". In the case of "illegality of conduct", the scope of "law" can be selected according to the legal hierar-
chy, so as to realize the dynamic adjustment of the applicable scope and the intensity of punitive damages for environ-

mental tort.
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