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A Review of Penalties Specified for the Crime of Abuse: From the Perspective of Ensuring
the Coherence between the Constitution and Criminal Law
Tang Dongping

Abstract: The special criminalization of abuse in the Criminal Law of China demonstrates the protection of the
value of family by the legal system of China. However, in terms of specified penalties, its statutory penalties are lighter
than crimes of the same type, which is in conflict with the increasing awareness of equality, the concept of rights and
the thus—generated modern view of family in the society. Regarding whether the specified penalties for the crime of
abuse is reasonable or not, there forms a predicament of opposition between "the doctrine of unreasonableness" and
"the doctrine of reasonableness" in theory. The former that resorts to external reasons such as family ethics and cultur-
al traditions, does not clearly reveal the unique social harm of the crime of abuse, and cannot go deep into the inner
circle of criminal law to form powerful criticism. The later equates the legal interest protected through the crime of in-
tentional injury with the legal interest protected through the crime of abuse, ignores the relative independence and
complex nature of the crime of abuse, and inappropriately dilutes the nature of damaging the legal interest of the crime
of abuse, and its dogmatic response to the difficulties in making judgment concerning whether the defendant is guilty
of the crime of abuse even obscures the question of whether the specified penalties are reasonable or not, thus failing
to provide sufficient arguments for the existing penalties specified in the law. The rationality test of criminal legisla-
tion should be based on the legal interests protected by the Constitution, thus the review of the specified penalties of
the crime of abuse should be made by returning to the perspective of ensuring the coherence of the constitution and
criminal law. The Constitution of China recognizes the constitutional value of modern family life, and establishes the
standpoint of the fundamental law of strengthening the protection of the fundamental individual rights in family life.
Under such instruction, the legal interest that the law intends to protect through the criminalization of abuse would be
shown in a "solid" form of "individual legal interest+collective legal interest" and "subjective legal interest+objective
legal interest", and the legislator should adjust the existing penalties accordingly. The review of the specified penal-
ties of the crime of abuse also provides an example for specifying penalties and deciding sentences concerning other
personal crimes against family members.

Key words: the Crime of Abuse; Constitution; Family; State; Penalty
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