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On the Positioning of ""Free Riding'' in the Anti—Unfair Competition Law
Kong Xiangjun

Abstract: The concept "free riding" has been imbued with various connotations. However, within the framework
of the Anti—Unfair Competition Law,"free riding" assumes a distinctive legal context that entails the fundamental con-
cepts, principles and values of the Anti—Unfair Competition Law. The prohibition of "free riding" is highly consistent
with natural justice and its derived principle of unjust enrichment, thereby possessing an inherent moral appeal.
However,"free riding" often signifies emulation of the principles of freedom and competition, serving a positive and
constructive function, embodying neutrality as ordinarily understood. Regrettably, in China’s judicial rulings, "free
riding" has been construed to have a negative meaning of illegality, deployed as a standard for determining unfair com-
petition, and widely used in the evaluation of the legitimacy of competitive behavior. The expansive application of
"free riding" may potentially disrupt the regulation order established by related laws, and undermine the necessary
balance between legal protection and freedom of competition, and the public domain, which runs counter to the principle
of a free market."Free riding" can serve as a standard for judicial decision—making, but its scope of application should
be delimited and the scope of its utilization compressed, and its application should not contradict the legislative policies
of relevant laws.
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