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On the Normative Form and Efficacy Essence of Anti-monopoly Guidelines
Jiang Shan

Abstract : In the anti—-monopoly regulation, the guideline is the main text carrier of the anti-monopoly law inter-
pretation and an important tool of "better regulation". By providing coherent guidance, law—abiding demonstration,
and constraint of discretion, it is conducive to promoting the market in playing a decisive role in the allocation of
resources and the government in playing a better role. However, for a long period of time, the normative form and effi-
cacy essence of China’s anti—-monopoly guidelines are not quite clear, affecting the full interpretation of anti—-monopoly
law, and inhibiting the promotion of regulatory accessibility, fairness, and consistency. Thus, it should be fully elabo-
rated. In terms of normative form, a complete structural guideline system centering on monopolistic behavior should
be established, and the tendency to expand the industry and field guidelines should be restrained. Secondly, in terms
of text construction, it should focus on the content elaboration and the text shaping, fully explore the categories of mo-
nopolistic behavior and the introduction of standards, as well as establish the stylistic style and mode that distinguish
the guidelines from laws, regulations, and departmental rules. In terms of the efficacy essence, the anti—monopoly
guidelines are not legally binding, but have a factual binding effect in varying degrees, both within the anti—-monopoly
enforcement agencies and to the administrative counterparts and courts. With the facilitation of the anti—monopoly
guidelines updates and ease—law development, the scope and extent of the factual binding effect can be further clari-
fied.
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