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Legal Nature and Institutional Design of the Right to
Carbon Emission from a Dualist Theory

Qin Tianbao

Abstract: The right to carbon emissions displays both the public law characteristics in environmental protection
and carbon emission control, and the private law nature in autonomy of will and free negotiation. Consequently, its legal
nature has been controversial, especially under the conventional "public versus private" thinking. To address this issue,
this study adopts the German dualist theory to define the right to carbon emission as a public law attribute before regis-
tration, and a private law attribute after registration. Additionally, this study explores the legitimacy of public power’s
intervention in the carbon emissions trading mechanism based on aspects such as institutional value, market risk, and
regulatory system, and examines the interweaving and balancing logic between public and private laws during the car-
bon emissions trading phase. To further improve the carbon emissions trading system, this study suggests constructing
external security mechanisms that promote public and private cooperation and breaking the path dependence of single
remedies for carbon disputes. By doing so, the carbon emissions trading system can be further refined to enhance its
effectiveness and sustainability.

Key words: right to carbon emission; legal nature; dualist theory
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