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Institutional Structure and Rules for Taking Corporate Disciplinary Action:
The Perspective form the Theory of Enterprise Autonomy

Shen Jianfeng

Abstract: Corporate disciplinary action shall be addressed in the current drafting of Labor Standards Act. In
fact, the right to take corporate disciplinary action neither derives from contract nor naturally exists in a corporate orga-
nization. But it can be transformed from the contract—based employer’s right to give directives by using the legislative
technique based on collective transformation of employer’s rights. Aiming to protect interests of the employer as well
as the employees and to secure the order of an enterprise,it is essentially an autonomy penalty, and can only be taken
through an accountability system, which is essentially different from lability for breach of contract. Its rules shall be
included in the employer’s regulations and in the collective bargaining agreement, and its object shall be limited to
employees” violations of the corporate order rather than the violations of employment contract. Though its measures
are generally set by both parties, they should follow the logic of exercising autonomy and corporate organization penalty,
and the inherent logic in the coordination mechanism for the labor relations. It shall be taken by the employer together
with the representative of employees. At present, it should adopt a model of weak participation by the representative of
the employees in China. It should also satisfy necessary procedural requirement and be put under the relief of labor
disputes resolution and under the legal review of its reasonableness.

Key words: corporate disciplinary action; enterprise autonomy; regulations by the employer; labor discipline;

right to give directives
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