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On the Regulation of Unilateral False Lawsuit in Civil Litigation
Lin Jianfeng

Abstract: The norm of unilateral false lawsuit newly added in the amendment of Civil Procedure Law has the
problem of homogenization with false lawsuit involving collusion. It is necessary to shift from the one—way protection
perspective towards judicial order to the two—way perspective which takes into account the protection of the other
party’s rights and interests. The elements and effects shall be reconstructed under the basic logic of differentiation.
The civil liability for unilateral false lawsuit should be based on the four elements including fabrication of basic facts
and subjective intent instead of setting up the subjective purpose element of illegal infringement of interests, in order
to distinguish it from the malicious lawsuit of abuse of litigation rights. On the other hand, the compulsory measures
should exclude the result element of harming the other party’s rights and interests, and the act element of obstructing
judicial order shall be determined by the judicial resources consumed by the court. The legal effect should be based
on the stages of filing, pre—trial, trial and execution, and form a regulatory system including ruling to dismiss, judg-
ment to dismiss, coercive measures, retrial to overturn, counter—suit infringement. Civil sanctions shall connect organi-
cally with criminal punishment in the aspects of standard of proof, scope of application, penalty trade—offs and so on.

Key words: false lawsuit; principle of good faith; duty of truth; malicious conspiracy; unilateral fraud
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