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Dilemma and Solution for Relief in the Right to Equal Employment:
From the Perspective of Rectifying Private Law with Social Law

Zhou Yuan

Abstract: At present, the legal remedies in terms of the right to equal employment in China are mainly related to
private law, that is, laborers seek direct legal remedies for personality rights liability and infringement liability accord -
ing to typical private law, supplemented by indirect remedies for labor contract liability under special private law.
However, there are many challenges in private law remedies for the right to equal employment, which are manifested
in the misunderstanding of the general tort identification of employment discrimination, the loopholes in the regula-
tions on discriminatory employment, the imbalance in the burden of proofing, and the limitation and alienation of the
functions of civil liability and private law autonomy. The root of those problems lies in the fact that the nature of anti—
employment discrimination law is not private law but social law. Equal employment involves both public and private
interests, and it should be based on the public interest of society and adhere to the value orientation of prioritizing
fairness while taking into account efficiency. Improving the legal relief mechanism for protecting the right to equal
employment, with a focus on correcting private law with social law, is the solution to the dilemma. Specific measures
include establishing the special tort liability system for equal employment, the legal mechanism against discriminatory
labor contracts, the public—private integrated legal responsibility system, and an essentially fair system for the respon-
sibility of adducing evidence.

Key words: Right to Equal Employment; Private Law; Social Law; Right Infringement of Discrimination in Em-

ployment; Discriminatory Employment Behaviors
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