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The Reason, Mode and Path of Judicial Review
in Corporate Compliance Non—prosecution System

Sun Guoxiang

Abstract: The compliance non—prosecution system is operated by the procuratorial organs in a closed loop, so it
makes people worry about the alienation of procuratorial power and the inquiry about procedural legitimacy. The basic
orientation of the constitution and eriminal procedure law on the judicial and procuratorial power as well as the mutual
relationship, the litigation system of combining the doctrine of legal prosecution and prosecuting discretion, decides
that the procuratorial organs in China only have limited prosecutorial discretion. Implementing the corporate compli-
ance non—prosecution system directing to those enterprises suspected of a felony is beyond the scope of prosecutorial
discretion. Corporate compliance reform needs to explore and shape the role of the court and its function. The compli-
ance non—prosecution system with Chinese characteristics should adopt the conditional non—prosecution system and
the deferred prosecution system respectively according to the seriousness of the enterprise crime. The former applies
to enterprises suspected of misdemeanors within the procuratorial organs” discretion. Whether or not to prosecute shall
be decided independently by the procuratorial organs without judicial review. The latter applies to enterprises suspected
of felonies, and whether or not to prosecute requires judicial review. The judicial review of the court should be substan-
tive. The focus of the review should be whether it meets the needs of the social and public interests and whether there
is a reduction of preventive and liability punishment. At the same time, the courts also need to take the initiative to
examine the corporate compliance that has been prosecuted for corporate crimes, including whether there is an ex—ante
compliance plan and the feasibility of starting the ex—post compliance rectification. The court should properly deal
with the situation of corporate compliance, to finally realize the institutional arrangement of judicial review in the cor-
porate compliance non—prosecution system.
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