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On the Calculation Base of Punitive Damages for Ecological environment Damage:
Predicament and Outlet

Zhang Hui

Abstract: Since Article 1232 of the Civil Code introduced punitive damages into the field of ecological environ-
ment infringement in principle, both theoretical and practical circles have begun to discuss whether punitive damages
can be brought against ecological environment damage itself. Among them, scholars and practitioners who hold a posi-
tive view further put forward and discussed how to choose the calculation base of punitive damages for ecological envi-
ronment damage. After a long period of judicial practice and exploration, the Supreme People’s Court issued a special
judicial interpretation on the doubtful points and difficult problems in the process of applying punitive damages in the
field of ecological environment infringement in judicial practice, and clearly stipulated that the amount of compensa-
tion for loss of service function and permanent function should be taken as the calculation base of punitive damages.
Based on the empirical analysis of 48 cases about the loss of service function during the period, it can be found that
because the current appraisal and evaluation system of ecological environmental damage is not perfect, the loss of ser-
vice function and the loss of permanent function during the period of judicial practice show a pluralistic and chaotic
situation. Especially, when the loss of service function is recognized during the period, there are some problems in
each court, such as unclear definition of its legal nature and different calculation methods of compensation amount. As
a result, taking it as the calculation base of punitive damages for ecological environmental damage faces repeated eval -
uation, aggravated punishment, poor operability and universality. Based on this, at present, under the condition that
the appraisal and evaluation system of ecological environmental damage has not been perfected and the related prob-
lems have not been solved, it is not appropriate to calculate the punitive damages of ecological environmental damage
based on the compensation amount of service function loss during the period, but to explore other appropriate and
feasible schemes. Based on the characteristics of homogeneity and operability, referring to the relevant provisions of
environmental protection administrative laws and regulations, reasonably determining the amount of punitive damages
for ecological environmental damage can be used as the best alternative to replace the loss of service function during
the period as the calculation base of punitive damages for ecological environmental damage to a certain extent. It
should be noted that in the future, when the amount of compensation for loss of service function during the period is
taken as the calculation base of punitive damages, the loss of service function during the period should be strictly
distinguished from the cost of ecological environment restoration, and the material damage and mental damage attri-
butes of loss of service function during the period should be considered as a whole.

Key words: loss of service function during the period; punitive damages for ecological damage; calculation base;

predicament; outlet
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