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Reshaping the Tort Liability for Infringement of the Personal Information Right
Ning Yuan

Abstract : Creating a separate type of tort liability called "personal information infringement" is gaining popular-
ity among tort law programs for protecting personal information right."Personal information infringement" is based on
the theory which asserts the personal information right as the self-determination right and the strategy viewing ab-
stract risk as actual damage. Unfortunately, many prolems will arise once a separate personal information infringement
program is established. From the perspective of the relation with the specific personality right,"personal information
infringement" in judicial practice presents competing pattern, alternative pattern and independent pattern. Competing
pattern is that the judge ruled that both personal information infringement and other personality were established. Al-
ternative pattern is that the judge ruled that personal information infringement was established, even though it estab-
lished other infringements (such as infringement of the right to the name). Independent pattern is that the judge ruled
that the personal information infringement was established, even though the activity doesnt establish any king of other
infringement. However, form the perspective of judical practice, creating an independent tort ability for the personal
information right infringement is nont a wise choice. Its legitimacy is doubtful for exposing flaws that undermine the
existing system of tort liability, unduly restrict freedom of action, and induce a proliferation of litigation. As for the the-
oretical basis, the personal information right is a scenario—based and relative right, not a self—determining right. The
fundamental characteristic of the personal information right lies in its risk control function, which is an instrumental
right given to individuals to control the risk of processing personal information. It builds a protective barrier for a wide
range of rights and interests, including private rights, and constitutes a barrier structure with the right of personality.
There is no juxtaposed relation between the personal information right and personality right. In terms of construction
strategy, where infringement of the personal information right only creates an abstract risk, the personal information
right itself provides individuals with a more efficient means of controlling the risk, and the expansion of the tort liabili-
ty, which treats the abstract risk as damage, is disproportionate and unnecessary. Tort liability for infringement of the
personal information right needs to be based on that the damage has actually occurred, and the three judicial patterns
can be connected to the existing tort liability system through the following arrangements. Firstly, if illegal use of per-
sonal information and other infringements are involved between subjects who have equal the capacity to controll infor-
mation, since there is no relation of processing personal information, the victim does not own the personal information
right. Thus, there is no infringement of the personal information right, neither competing pattern nor substitute pattern
of "personal information infringement". Secondly, in the relation of processing personal information, when the illegal
processing activity is absorbed by the main behavior, constituting a component or necessary means of the main in-
fringement, it is unnecessary to apply the competing pattern or alternative pattern of "personal information infringe-
ment", and infringement liability should be determined in accordance with the main behavior. Principle of attribution
of tort fallibility should be determined by the main behavior. Thirdly, if the damage is caused by separate illegal pro-
cessing activities, it shall be recognized as a violation of safety and security obligations or protective laws, satisfying

the illegality element of tort liability, and the principle of attribution shall apply to the presumption of fault.
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