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A New Understanding of Experience Generalization from

the Perspective of Criminal Procedure
Zong Bo

Abstract: According to the perspective of origin and inherent characteristics, experience generalization are not
binding "rules" but "propositions" of human life experience got from induction, which can be utilized as a major prem-
ise in judgment of evidences. The identification, selection and utilization of experience generalization are subjective
and part of free evaluation of evidences. Moreover, there is no consensus rule of experience generalization in society,
and the probability of experience generalization varies greatly. Therefore, it is impossible for the experience generaliza-
tion to restrict the free evaluation of evidences by itself, and the requirement that evidence judgment should comply
with experience generalization is logically untenable. On the contrary, the utilization of experience generalization
needs to be regulated. The use of experience generalization must not violate the principle of judgment of evidences,
which means it should not be utilized breaking away from evidences, and should not overturn facts that have already
been proven by evidences. In addition, some special experience generalization themselves should be proven. The utili-
zation of experience generalization is a means that judges must use to determine facts, so it will not lead to substantive
reduction of the standard of proof, nor will it change the burden of proof. There are some problems in the utilization of
experience generalization in our judicial practice, such as fuzzification, arbitrariness, one—way, rhetoric and so on.
Compared to other countries, we lack effective regulations and carries more risk of misjudgement. Therefore, it is nec-
essary to regulate the utilization of experience generalization. Scholars home and abroad have proposed to regulate the
utilization of experience generalization by means of probability, typification, proof and legal rules. However, the proba-
bility and typification methods are not feasible, and the method of proof is faced with some difficult problems. From
the perspective of the directness and regulatory effects, regulating the identification, selection, and utilization of expe-
rience generalization in the Criminal Procedure Law and judicial interpretations is a relatively reliable and feasible ap-
proach. In the identification of experience generalization, personal experience of judges not conform to the common
sense or general experience should not be used as experience generalization. Special experience generalization judges
utilize needs to be explained, and the right of objection of both the prosecution and defense should be safeguarded.
The special experience generalization advocated by both the prosecution and defense should be supported by evidenc-
es or clues, and ultimately determined by the judges. In terms of selecting experience generalization, those unfavor-
able to the defendant should have a high probability, while those favorable to the defendant can have a relatively low
probability. Judges should choose the most appropriate experience generalization that covers more evidence. In the uti-
lization of experience generalization, in principle, it is not allowed to overturn facts that have been proven by science,
except for scientific evidences clearly violate common sense, or scientific laws and natural laws are beyond the scope
of application. Facts proved by other evidences should not be overturned by utilization of experience generalization ex-
cept in some special circumstances. After utilization of experience generalization, judges should review at each stage

to determine whether reasonable doubts have been excluded.
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